
TABLE OF CONTENTS

Introduction .........................................o...oo...

Chapter l: The Agreernent of Purchase and Sa1e.....................5
The Classif icat ion of Statements in a Contract - Introduction .. . . . . . . . .  5
The Nat l l re  of  the Major  Remedies . . .  . . . . . . . .6
Contract Statements as Promises .. . . .9
The Classification of Misrepresentations .... I I
The Cause of Action for Rescission .. . . . . . .  13
Negl igent  Misrepresentat ions. .  . . . . . . . . . .  15
The Hierarchy of Promises and Representations .. .17
Dist inguishing "Condit ions" as Contingencies and as Promises .. . . . .20
The Nature of Condit ions Precedent . .  . . . . .25
Turney v. Zhilka and the Birth of the True Condition

Preceden t . . . . . .  . . . . . . . 27
The Development of the Law of True Condit ions Precedent . . . . . . . . . . .  30
Dynamic Transport Ltd. v. O.K. Detai l ing .. . .32
Discret ionary Condi t ions Precedent . .  . . . .31
An l l lustrat ion of the Importance of Contract Term

Classi f icat ion.  . . .38
Contract  Terms and Caveat  emptor  In t roduct ion. .  . . . . . . .41
"Merger", Doctrine of Equitable Conversion and Closing a

Transac t ion . . .  . . . . . . . . . . 43
Merger, Caveat Emptor, Fraser-Reid v. Droumtsekas, and

Nesb i t t  v .  Red ican  . . . . . . .  . . . . . . . 45
Nesbi t t  v .  Redican . . . . .
Fraser-Reid v. Droumtsekas, Continued... . .
Current Law on Caveat Emptor
Caveat Emptor Case Law
Exceptions to Caveat Emptor
Disclaimer Clauses and Exculpatory Provisions



Re a I lis at e Tian.s ac ti,ons

Lord Denning 's  Debunked Theory of  the Fundamenta l  Breach . . . . . .51
Tercon Contractors Ltd.  v .  B.C.  and Exculpatory Prov is ions . . . . . . . . .59

C hapte r 2z Tr ansfe r of Tit1e........... o.. o.. 65
The Problernatic of the Transfer of Tit le . . . . . . . . .  65
The  S ta tu te  o f  F rauds  . . . . . . . . .  66
A Description of the Standard Form Agreement of Purchase

a n d  S a l e  . . . . . . 6 7
A Digress ion about  How Purchersers Pay the Purchase Pr ice. . . . . . . . . . .  70
The Standard Fornr Agreement of Pr-rrchase and Sale.

a  Descr ip t ion  Con t inued  . . . . . . . . . 72
The Ti t le  Prov is ion of  the Agreement  of  Purchase and Sale . . . . .76
The Obl igat ion to Convey Good and Marketable T i t le .  . . .  84
Patent  and Lzt tent  Delects  and Ti t le  Object ion. . . . . .  . . . . . . . . . .85
The  S t ieg l i t z  Case  . . . . . 86
Ste fhnovsker  v .  Kok  . . . . . . . . .  u l i
The Corr textual i ty  of  Mater ia l i ty  . . . .  9 l
LeMesr r r ie r  v .  Andrus .  . . . . . . . . . . 92
The Vendors and Purchersers Act. . . .  98
Tvpes t - r f  T i t le  Requis i t ions. .  . . . . . . . . . .  100
Mujak Proper t ies Ltd.  v .  B loomberg . . . . . .  107
J-he Resciss ion.  Annulment ,  or  Cancel la t ion Clause. . . .  . .  I  l0
Lit tent and Patent Def'ects of Tit le and of Quali ty .  I  13
T'ony's Broadloom and Floor Covering Ltd. v. NCM

C a n a d a  L t c l .  .  . - . . . . .  . . . . .  I  1 3
l ) isc losure of  Defects and Except ions to Caveat  Emptor  . . . . . . .  I  l6
Lessor rs  l rom Ph inny  v .  Macau lay . . .  . . . . . . .  118

Chapter 3: Real Estate Agents .............oo..o....o...........o.o.o.o......... 125
l -he Role c ' r l 'Real  Estate Agents . . . . .125
Tlrc  Statutory Regulat ion of  Real  E,state Agents . . .128
Tlre Law's Regulat ion of  Real  Estate Agents . . . . . . . .132
Tlre Ficluciary Obligations of a Real Estate Agent .  131
D ' A r r i  v .  C h i l c o 1 r . . . . .  . . . . . .  1 3 9
C 'oc le  o f  E th ics  . .141
Tlre Watershed Case of  Knoch Estate v .  Jon Picken Ltd.  . .  . . . .144
I 'h i l l i ps  v .  R .D .  Rea l t y  L td .  . . . . . .  150
The Relat ionship between the Vendor 's  Agent  and

the PurchAser

("

156
t5 l

i

;
:

("1

.1

vi

Olsen v.  Poi r ier (^l



qFil'

r . i t c l r  . . . . . . 5 7
! n \ . . . . . . . . . 5 9

65

l l 3
l l 6
I  l 8

rzs
t25
128
t32
t37
r39
t4 l
144
150

156
t5l

Titble of Contents

Claims against Vendor's Agents and Vendors .. .  . . .  158
The Relationship between the Purchaser and its Agent,

Con t inued  . . . . .  .  159
Soulos v .  Korkontz i las . . . . .  160
Calandra v.  B.A.  Cleaners Ltd. .  . .166
J u n g  v .  I p  . . 1 6 7
Krawchuk v.  Scherbak . . . . . . . .  168

Chapter 4: TIre RegistryAct ................o.o....................... ............ 175
Int roduct ion to the Regist ry  Act . . .  . . . . . .175
The Regist ry  Act  Problemat ic  . . . . . . . . l l7
The Regist ry  Act  Solut ion. .  . . . .  l8 l
Constructive and Actual Notice under the Registry Act . . . . . . .  187
Overriding lnterests and Special Cases .. . . . . . .  l9l
S h e l t e r i n g . . . . . .  . . . . . . . . .  1 9 3
Investigation of Tit le under the Registry Act . . . . . . .  193
Bat t i son  v .  Fer re l l . . . . . . . . . .  . . . 201
Ontario Hydro v. Tkach .. . .202
Fire v. Longtin . .204
1387881 Ontar io  lnc.  v .  Ramsay . . . . .209

Chapter 5: The LandTitles Act............r.. 2r3
Introduction to the Land Tit les Act.. . .  .213
Tlre Nature of  T i t le  under  the Land Ti t les Act  . . . .  . . . . . . . . .215
Boundar ies under  the Land Ti t les Act . . . .  . . . . . . . . . . .219
Actual  Not ice under  the Land Ti t les Act  .  . . . . . . . . . . .220
United Trust Co. v. Dominion Stores. . . . . .222
Actual Notice under the Land Tit les Act, Continued .. .225
Bank of Montreal v. Srnith..  .228
Subsequent  Regist rat ions . . . . . . . . . .230
The Treatment of Frauds and Forgeries under the

Land  T i t l es  Ac t .  . . . . . . 232
Lawrence  v .  Wr igh t . . . . .  . . . . . 237
Amendments to the Land Titles Act to Address Fraud .....239
Dur ran i  v .  Aug ie r . . . . . . . .  . 239
Toronto-Dominion Bank v. Jiang
Rabi  v .  Rosu . .242
Home Trust  Co.  v .  Z iv ic . .  . . . . .244

Chapter 6: The Planning Act....o............. ........247

vii



Re a I F,.r n t e Ti an.s a r: ti on.s

Control of Subdivision under the Planning Act
The Scheme lbr Subdivision Control. . .
The Planning Act Reference Case
Plunnin-u Act :  Exanrp le Problems . . . . .
The Prospectiv 'e and the Retrospective Operation of the

P lunn ing  Ac t  .
Planning Act: More Example Problerls . . .
Cura t i ve  Prov is ions  . . . . .

Chapter Z Rernedies ........,...o.
Renrecl ies for Abort ive Real Estate Transactions .
The Anticipatory Breach
Johnson v.  Agnew
The Meusl l re  of  Damages. . .
100  Ma in  S t ree t  L td .  v .  W.B .  Su l l i van  Cons t ruc t ion .
( 'a lcuIat ions o l -  Danrerges:  Examples. . . .
100  Ma in  S t ree t  L td .  v .  W.B .  Su l l i van  Cons t ruc t ion .

Con t inuec l  . . . . . .
Tlre Role of the Deposit
Purchasers '  DAnrAge Cla ims. . . . . .
Examples of Purchaser's Claim lbr Damages.
The Anticipatory Breach Problern
Other  Heads of  Damages. .
Advantages and Disadvantages of Specific Performance
Paradigm Shil t :  The Availabi l i ty and Effect of Specif ic

Per fonnance. . .
Donrowicz v .  Orsa Investments Ltd.
The Future of Specif ic Perlormance ..
30(1793 Ontario Ltcl.  v. Rirnes
Semelhago v.  Parzr t ladevan. . . . . .
Cases  a l ie  r  the  Parad igm Sh i f t . . . . . . .
. lohn E.  Dodge Hold ings Ltd.  v .805062 Ontar io  Ltd. .
Southcott Esti t tes Inc. v.Toronto Cathol ic Distr ict School

B o a r d  . . . . . . . . . 3 2 1
Tinre ol- the Essence ..  322
The Rule from King v. Urban & Country Transport

330
332
335
340

248
249
254
2s6

262
263
261

27r
271
212
213
283
2tt5
2ri8

290
292
293
296
297
298
300

303
303
309
3 l l
3 t4
3r8
319

:

t ,

(f

.1 .

a \

a \

vi i i



. : l L

27r

Table of Ciontents

Chapter B: Mortgage Rernedies ...............................o....r..........355
The Equity of Redemption and the Development of

Mortgarge Remedies. . . .  . . . . .  355
Taking Possession of the Mortgaged Premises...  . . . . .  361
The Private or Contractual Power of Sale .. .  361
Sect ion 6( l )  o f  the Land Regist rat ion Reform Act  . . . . . . . .363
Second Mortgages . . . . . . .  . . . . .364
Comparative Advantages and Disadvantages of Mortgage

Remed ies . . . . . .  . . . . . . 366
Compar ing Sale wi th Forec losure. . .  . . . . . . . .368
Bank of  Nova Scot ia  v .  Dorval . . . . . . .  . . .370
Sale after Foreclosure Discharges the Debt ..373
Act ion on the Covenant  .  .  . . . .  . . . .  37 3
Gr i f f i n  v .  G ibbons . . . .  . . . 378
Ongoing Liabi l i ty and Novation . 378
Malav iya v.  Lankin . .379
F inanceamer ica  Rea l t y  L td .  v .  Ho l loway . . . . . .  . . . . . . . . . 381
Nat iona l  T rus t  Co .  v .  Fuc ia re l l i . . . . . . . . . . . .  . . . . 382
Examples of the Exercise of Mortgage Remedies .. .  383
Examples involv ing Second Mortgages. . . . .  . . . . . .  385
Power of  Sale . . . . . . . .  386
Service of the Notice o[ Power of Sale .. . . . . . .  389
Moratorium During Redemption Period .. . .391
Assignment of the Mort gage after Notice of Sale .393
Resort to the Security . . .393
The Anti-Accelerat ion Provisions of the Mortgages Act . . . . . . .396
Taking Possession of the Mortgaged Premises...  . . . .400
Completing the Power of Sale and the Standard of Care .. . . . . .  401
Irnpeaching the Power of Sale and Professed Compliance ....404
Professed Compliance and Botiuk v. Coll ison .. . . .  .407

Chapt er 9 : Lawyerts Professional Re sponsibil itie s,
Duty of Care, and Fiduciary Duti€s .......... ............. 413

Lawyer's Professional Responsibil i t ies: Introduction ............4I3
General and Special Retainers.
Jo in t  Re ta ine rs . . . . . . .
When Independent Legal Representation is Required... . . . . .
When Independent Legal Advice is Recornmended
When Independent Legal Representation or Independent

ix



Re a I L,s a t e'fr ans ac ti o n.s

Dut ies  to  C l ien ts  . . . . . .  . . . . . . . 422
Dut ies to  Non-Cl ier - r ts .  . . . . .421
Conf l ic ts  of  In terest  . . . .  . .428
Solici tor 's Negligence Claims .429
Outaoua is  Synerges t  Inc .  v .  Keenan . . . . . .  . . . . . . . . 431
Lawyer's Fidr-rciary Duties .. . . .440
Strother  v .3464920 Canada Inc. .  .443
Breerches of  F iduciary Duty . .446
Doing Business wi th a Cl ient  .446

Bihliogruplt.t'

Ittdt,.t 453


