
*-,t
;

b

Table of Contents

4bout the Editors vl l

Table of Cases XIX

Chapter One: Preparing for Settlement
1 .  I n t r o d u c t i o n  . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  1
2.  When to In i t iate Sett lement Discussions.. . . . . . . . . .  . . . . . . .2
3.  Prepar ing for Sett lement Discussions . . . . . .4
4.  Al ternat ive Dispute Resolut ion . . . . . . . . . . . . . . . .  6

a .  Med ia t ion  . . . . . . . .6
b .  A r b i t r a t i o n  . . . . . . . . . . . . . .  . . . . . . . . , l

5.  Sett lement Pr iv i lege . . . . . . . . . . . . . . . . .  8
6 .  C o n c l u s i o n . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . 9

Chapter Two: Offers to Settle
l .  I n t r o d u c t i o n . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . 1 1
2. Background and History of  Offers to Sett le. . .  . . . . . . . .  12

a .  The Common Law. . . .  . . . . .  12
b. The JudicatLtre Act and Family Lav' Reform Act Proceedings ..... 14
c. The Origin of Rule 49 l 5

3. An Overview of  Rule 49 . . . . . . . .  1 '7
4. Ontario and Rule 49 Offers to Settle ...... l7

a .  The Purpose o f  Ru le  49  . . . . . . . . . . . . . . . . . l7
b. Form and Availabil ity of the Rule (Rule 49.02)... ......... l9
c. Timing of the Offbr - When the Offer May

be Made (Ru le  49 .03)  . . . .23
d. Timing of the Offer - When the Off-er

May be Withdrawn and When i t  Expires (Rule 49.04). . . . . . . . . . . . . . . . .25
i .  Rule 49.04 and Mult ip le Offers to Sett le. . .  . . . . . . . . . . .27
ii. Deemed Expiry of Rule 49 Offers ........ 31

e. The Rule 49 Offer is Without Prejudice (Rule 49.05) . . . . . . . . . . . . . . . . . .34
f .  Acceptance of  the Offer (Rule 49.07) . . . . . . . . . . .34

i .  Acceptance by  Mul t ip le  Of fe rees . . . . . . . . . . . . . .  . . . . . . . . . . .36
i i .  Ru le  49 .07  and Cer ta in ty . . . . . . . . . .  . . . . . . . . . . . .37
i i i .  Deemed Ent i t lement  to  Costs  . . . . . . . . . . . . . . .39

g .  Cos ts  Consequences  (Ru le  49 .  l0 )  . . . . . . . . . . . . . . . . .  40
i .  G e n e r a l l y  . . . . . . . . . . . . . . 4 1
i i .  The Burden o f  Proo f  . . . . . . . , . . . . .42
i i i .  Certainty and Rule 49.10 . . . . . .43



xlv Table of Contents

iv.  Cost Consequences under Subrules 49. l0(  1)  and (2). . . . . . . . . . .  47
v .  D iscre t ion  under  Ru les  49 .10  and 49 .13  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5  I

5. Formal Offers to Settle in Other Provinces ............ 54

Appendix A: Comparison of Formal Offers to Settle in
Other  Prov inces  . . . . . . . . . . . . . . . . .  55

a .  Ontar io . . . .  . . . . . . .  55
b .  A lber ta  . . . . . . . . . . .  59
c .  Br i t i sh  Co lumbia  . . . . . . . . . . .75
d. Manitoba. . . . . . . .  86
e .  New Brunswick  . . . . . . . . . . . . .96
f .  Newfoundland.. . . . . . . .  . . . .  106
g. Northwest TerritoriesNunavut .....1l9
h .  N o v a  S c o t i a  . . . . . . . . . . . . . . . . .  1 3 0
i. Prince Edward Island .. 140
j  Q u 6 b e c  . . . . . . . . . 1 4 9
k .  Saskatchewan. . . . . . . . .  . . . . .  160
l .  Yukon. . . . . .  . . . . .  110

Chapter Three: Settlement Documents
l .  I n t r o d u c t i o n . . . . . . . . . . . .  . . . . . . . . . . . . . .  1 8 3
2.  Set t lement  Agreements . . . . . . . . . . .  . . . . . . . . . . . . . .  183

a, General ly . . . . .  183
b. When is the Sett lement Binding? . . . . . . . . . . . . . . . .  184
c. Structure and Terms of  a Sett lement Agreement. . . . . . . . . . . . . . . . . . . . . . . . .  185

i .  R e c i t a l s  . . . . . . . . . . . . . . .  1 8 5
i i .  Pr incipal  Sett lement Terms.. . .  . . . . . . . . . . . . .  185

3 .  R e l e a s e s  . . . . . . . . . . . . . . . .  1 8 9
a. Requirement to Provide a Release . . . . . . . . . . . . . .  189
b. Interpretat ion of  Releases..  . . . . . . . . . .  l9 l
c.  Third Party Benef ic iar ies of  Release.. . . . . . . . . .  . . . . . . . . . . . . . . . .  193
d. Prohibiting Claims Against Third Parties ... 194

4. Other Sett lement Documents . . . . . . . . . . .  . . . .  194
5 .  P r e c e d e n t s . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  1 9 5

Appendix A: Precedent 3.1 -  Sample Minutes of  Sett lement . . . . . . . . . .  . . . . . . . . . . .  196

Appendix B: Precedent 3.2 - Sample Full and Final Release .....200

Chapter Four: Partial Settlement Agreements in Multi-Party Litigation
l .  In t roduc t ion  . . . . . . . . . . . .  . . . . . . . . . . . . . .  205
2. Joint and Several Liability - A Partial Settlement

Agreement  Pr imer  . . . . . . . . . . . . . . . .207
3.  Mary  Car te r  Agreements . . . . . . . . . . . . .  . . . . . . . . .210

a.  Genes is  o f  Mary  Car te r  Agreements . . . . . . . . . . . . .  . . . . . , . . . . . . . .210
b.  The Use o f  Mary  Car te r  Agreements  in  Canada. . . . . . . . . . . .  . . . . . . . . . . . , .212

4. Pierringer Agre.-'r:

a .  Genes is  o t ' I

b .  The Use t ' t

5. Practical Considc
a. Partial Sett '

Against Inu

b. Disclosure
c. Safeguard'
d. Double Rc'

e.  Should Co:

6.  Conclusion""

Appendix A: Precedent

Appendix B: Precedent

ChaPter Five: Class '{c

l. ChaPter Overr tc

2. Certification 1i':

3. The Court's Rt'

4. The Test for C i''

5. OPt-Outs ... " '

6.  Not ice
1. SPecial  Featt t re '

a '  (Y Pr i '  l )

b. OPt-out 1
Blor'r'-uP i

8. Partial Settlenr' '
a.  Pierr ingc:
b '  Bar Orde :

c. Co-oPerlr:

9.  SPecial  Consi ' :
a. Commttir
b' Class C't 'r

10.  Mult i jur isdictr '
11.  Recogni t ion ar:

ChaPter Six: Settlemt
l .  Introduct ion '

2. Method of C't ' :

3. Tax Consider' i
a. Retirinc
b'  EmPlor r '

c .  General
d .  EmPlor :
e. Interest
f. Reimbu:



. . . . 4 7
. . . 5 1
. . . 5 4

. .  5 5
. . . . 5 5
. . . . 5 9
. . . 7 5
. .  8 6

. . . . 9 6
.  1 0 6
. .  I I 9

1 3 0
1 4 0

. . . 1 4 9
. .  1 6 0
. 1 1 0

.  1 8 3

.  1 8 3

.  I 8 3

.  1 8 4

.  1 8 5
. .  1 8 5
.  1 8 5

. .  1 8 9
.  I 8 9
. 1 9 1

1 9 3
. . .  t 9 4
. .  t94

1 9 5

. .  196

. 2 0 0

0 n
. . . 2 0 5

. . 2 0 7

. . 2 1 0

. . 2 1 0
. . . 2 1 2

Table of Contents

4 .  P ie r r inger  Agreements . . . . . . . . . . . . .  . . . . . . . . . . . . .2 I5
a. Genesis of  Pierr ingerAgreements. . . . . . . . . .  . . . . .215
b. The Use of  Pierr inger Agreements in Canada.. . .  . . . . . . . . .216

5.  Prac t ica l  Cons idera t ions . . . . . . . .  . . . . . . . . . . . . . . .221
a. Partial Settlement Agreements Offer No Protection

Against  Independent Claims . . . . . . .221
b. Disclosure of the Agreement - What, When and to Whom? ......222
c. Safeguards to Prevent Prejudice to Non-Settling Defendants ....224
d. Double Recovery and Costs . . . . . . . .225
e.  Shou ld  Cour t  Approva l  be  Sought? . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .226

6 .  C o n c l u s i o n . . . . . . . . . . . . . .  . . . . . . . . . . . . . . 2 2 8

Appendix A: Precedent 4.7 -  Sample Pierr inger Agreement. . . . . . . . . . .  . . . . . . . . . . .229

Appendix B: Precedent 4.2 -  Sample Mary Carter Agreement . . . . . . . . . . . . . .  . . .238

Chapter Five: Class Action Settlements
l .  Chapter  Overv iew . . . . . . . . . . . . . . . .243
2. Certif ication for Settlement Purposes ..243
3. The Court 's  Role in Class Act ion Sett lement Approval . . . . . . . . . . . . . . .  . . . . . . . .244
4. The Test for  Class Act ion Sett lement Approval . . . . . . . . . . . . . . .  . . . .245
5 .  O p t - O u t s  . . . . . . . . . . . . . . . 2 4 6
6.  Not ice  . . .248
7 .  Special  Features of  Class Act ion Sett lement Agreements . . . . . . . . . . .  . . . . . . . .249

a.  Cv  prds  D is t r ibu t ions . . . . . . . . . . . . .  . . . . . .249
b. Opt-out Thresholds, Opt-out Refunds and

Blow-up Provis ions . . . . .250
8.  Par t ia l  Se t t lements . . . . . . . . . . . . .  . . .251

a. Pierr inger and Proport ionate Share Agreements. . . . . . . . . . . . .  . . . . . . . . . . . .251
b .  B a r  O r d e r s  . . . . . . . . . . . . . .  . . . . . 2 5 2
c .  Co-opera t ionProv is ions . . . . . . . . .  . . . . .253

9. Special Considerations in Class Action Settlement Negotiations........ 254
a. Communicat ions wi th Putat ive Class Members . . . . . . . . .254
b .  C l a s s  C o u n s e l  F e e s . . . . . . . . .  . . . . . . . . . . . . . 2 5 4

10. Mult i jur isdict ional  Class Act ion Sett lements. . . . . . . . . . . . .  . . . . . . . , . .255
I L Recogni t ion and Enfbrcement -  Jur isdict ional  Concerns. . . . . . . . . . .  . . . . . . . . .256

Chapter Six: Settlements in Employment Law and Labour Relations Cases
l .  I n t r o d u c t i o n  . . . . . . . . . . . .  . . . . . . . . . . . . . . 2 5 9
2. Method of  Compensat ion . . . . .260
3.  Tax  Cons idera t ions  . . . . . . . . . . . . . . .261

a.  Ret i r in -e  A l lowances  . . . . . . . . . . . . . .  . . . . . .261
b.  Employment  Income. . . . . . . . . . . . . .  , . . . .262
c. General  Damages and Other Non-taxable Receipts. . . . . . . . . . . . . .  . . . . . .263
d. Enlployment Insurance Overpayments .......264
e.  In te res t  . . . . . . . . .264
f .  Re imbursement  o f  Leea l  Fees . . . . . . . . .  . . . . . . . . . . . .264

..tt@!,"--



xvi Table of Contents

g. Release Issues.. . . . .
h.  Release of  Human Rights Complaints . . . . . . . . . . . . .
i . Release of Employment Standards Claims
j  Non-compet i t ionandNon-sol ic i tat ionlssues

Appendix A: Precedent 6.1 -

Appendix B: Precedent 6.2 - Sample Letter Finalizing Settlement...........

Chapter Seven: Settlements in Construction Law Cases
1.  In t roduc t ion . . . . . . . . . . . .
2. Contractual Encouragement to Settle...
3. Is a Contractual Mediation Any Different From

Any Other Mediat ion'?. . . . . . . . . . . .
4. Negotiation and Mediation in Construction

Cla ims -  How Success fu l? . . . . . . . . . . . . .
Statutory Encouragement to Settle
Document ing the Sett lement . . . . . . . . . . . . . .
Solving the Funding hnpasse
a. Escrow
b. Closing
Releases
Statutory Trusts
Ass ignments  . . . . . . . . . . .
a .  Ass ignment  o f  L ien  CIa ims. . . . . . . . . . . . . .
b. Assignment of Trust Claims
Payment Bond Sureties
Regulatory Considerations ........
a. Workplace SoJbt:'and Insurance Act..
b. Income Tax Act

265
266
267
267

269

2 7 r

273
274

275

276
278
281
282
282
283
283
284
286
286
286
287
288
289
289

Reqt
( a t
( b )
( c )

i i .

5 .
6 .
7 .

8 .
9 .
1 0 .

1 1 .
t 2 .

i i i .  The

2. Settlement ol '(
a. Introductr
b. Procedtrr'
c .  ExcePt i t ' :
d. APPror 'r '

Long-Tc:
e .  Cos ts .  .
f. SamPle (

3 .  Set t lement  o t ' t
a. Introdtrc:
b .  L i t i g a t r . ' :
c .  Jud ic ia l
d.  Mater i ; t  '

e .  C o s t s .
f. Contin':.
g. PaYntct::

4. Product Liat':

Appendix A: OHIP F

Appendix A: Precedent 7.1 - Sample Precedent:
Ass ignment  and Re lease . . . . . . . . . . . . . . . . .292

Chapter Eight: Other Specialized Practice Areas and Settlement
l. Intellectual Property

a .  In t roduc t ion . . . . . . . . . . . .
b. Particular Considerations in Intellectual Property

i .  Genera l . . . . . . . . . . . .
i i .  T rade-marks . . . . . . . . . . .
i i i .  Patents. . . .
iv. Potential Problems for Maintaining the Status Quo...........

(a) Ownership
(b) Licencing

Federal  Court  Rules. . . . . . .
i .  R u l e  4 2 0 . . . . . . . . . .

(a )  H is to ry  o f  Ru le  420. . . . . . . . . .
ft) Rule 420 - Revised

295
295
295
295
296
297
297
297
298
299
299
300
300

',fl



. . . . . . . 2 6 5
. . . . . 2 6 6
. . . . . . 2 6 7
. . . . . 2 6 7

. . . . . 2 6 9

. . . . . 2 7 1

. . . . . . 2 7 3
. . . , . 2 7 4

. . . . . . 2 7 5

. . . . 2 7 6
. . . . . . 2 7 8
. . . . . 2 8 1
. . . . 2 8 2

. . . . . . 2 8 2
. . . . 2 8 3
. . . 2 8 3

. . . . 2 8 4
. . . . . 2 8 6

. . . . . . . 2 8 6

.  . . , , , .  286
. . . . . 2 8 7
. . . . 2 8 8
. . . . . 2 8 9
. . . 2 8 9

. . . . . . 2 9 2

. . . . . . 2 9 s

. . . . . . 2 9 5
. . . . 2 9 5

. . . . . . 2 9 s
. . . . 2 9 6

. . . . . . 2 9 7

. . . . . . 2 9 7
. . . . . . . 2 9 7
. . . . . 2 9 8

.  . . . . . 2 9 9

. . . . . . . 2 9 9
. . . . . 3 0 0
. . . . .  300

Table of Contents xvlt

i i .  Requirements for  a Proper Offer . . . . . . . .301
(a)  C lear  and Unequ ivoca l  . . . . . . . . . . . . . .  301
(b) Presented in a Timely Fashion .. 301
(c) and (d) Contain an Element of Compromise

(or Incentive to Accept) Which if Accepted Would
Bring the Dispute Between the Parties to an End..... 301

i i i .  The Role of  Discret ion in Rule 420. . . .302
2. Sett lement of  OHIP's Subrogated Claim . . . . . . . . . . . . .  303

a.  In t roduc t ion . . . . . . . . . . . .  . . . . .  303
b. Procedure in Assert ing Plan's Claim.. . . . .  . . . . .304
c. Exception to Plan's Right of Subrogation ... 304
d. Approval of Settlement by the Ministry of Health and

Long-Term Care.. . . . . . .  . .  306
e .  C o s t s  . . . . . . . . . . . .  3 0 6
f. Sample Calculation of Plan's Subrogated Claim ........ 307

3. Sett lement of  Claims lnvolv ing Part ies Under Disabi l i ty  . . . .308
a.  In t roduc t ion . . . . . . . . . . . .  . . . . .  308
b. Lit igation Guardian ..... 308
c. Judic ia l  Approval  of  Sett lement . . . . . . . . . . .  . . . . . . .  309
d. Mater ia ls Required on Mot ion or Appl icat ion. . . . . . . . .  . . .  309
e .  C o s t s  . . . . . . . . . . . .  3  I  0
f .  Cont ingency Fee Arrangements . . . . . . . . .  . . . . . . . . .  310
g. Payment of Settlement Moneys 3 1 0

Appendix A: OHIP

4 .

Chapter Nine: Settlements Under Quebec Law
1.  In t roduc t ion . . . . . . . . . . . .
2. Nature of a Transaction
3. Condi t ions for  a Transact ion . . . . . . . . . . . . . .

a. Form of a Transaction
b. Substantive Requirements for a Transaction...........

i . Subject Matter.....
i i . Common Intent to Settle...
i i i .  Mutual  Concessions or Reservat ions. . . . . . . . . . . . .

c.  Annulment of  a Transact ion. . . . . . . . . . . . . .
i. Transactions Regarding the Status or Capacity of

Persons or Other Matters of Public Order .......... 3 I 9
i i .  Er ro r  o f  Law . . . . . . .320
iii. Transaction Based Upon a Title that is Null or

on Wri t ings Found to be False . . . . . . . . . . .320
iv. Transaction Based on Lawsuit where Litigation has

already been Terminated by Judgment. . . . . . . . . . .  . . . .321
v. Documents Withheld From One of  the Part ies. . . . .  . . , . . . . . . . . . . .321

3 1 3

3rs
315
3 r6
3 1 6
316
3 1 6
317
3 1 8
3 1 9

=...-ry.-...



xvlll Table of Contents

d. Lesal Effect of a Transaction
i. As Between the Parties
ii. Legal Effect on Third Parties.....
Common Legal Proceedings and Other Steps Related to
Transac t ions . . . . . . . . . . . . .
i. The Motion for Homologation of a Transaction
ii. Acquiescence to the Whole of the Demand
i i i .  Waiver of  Judgment. . . . . . . . . . . . .
iv. The Discontinuance of Suit
v. Declaration of Settlement Out of Court.......
Remedies for the Breach of a Transaction
i .  Speci f ic  Performance.. . . . . . . . . . . .
i i .  C la im fo r  Damages. . . . . . . . . . . .
i i i .  Resolution or Resil iation of a Transaction ..........
iv. Reduction of Obligations or Exception for

Non-Perforrnance....
Summary and Conclusion

Appendix A: Civil Code of Qu6bec

Chapter Ten: Enforcement of Settlement Agreements
1 .  In t roduc t ion . . . . . . . . . . . .
2. Rule 49.09 - Failure to Comply with An Accepted Offer

a. The General Operation of Rule 49.09
b. Discret ion Under Rule 49.09(a). . . . . . . . .
c.  Defences to the Enforcement of  the Sett lement. . . . . . . . . . . . . . .

e .

322
322
323

324
324
327
328
328
329
329
330
3 3 1
3 3 1

1 1 4
J J Z

' ) a ' t
J J J

334

a ' l  -
) ) t

338
3 3 8
340
342

345

1 150402 Ontar io  Inc '

v. Delf ino

1250264 Ontario lnc r :' '

Canada  Inc .  . . . . . . .

1612310 Ontario Ltd r 
' \

Narducc i  Hold ingt  l :  '

363066 Ontario Ltd r ( 
" '

459853 Ontario Ltd t \"

Proper t ies  Inc '  . .  '

536839 Ontar io  L td  r '  '

Tecumseh  Fue l s t r  l : '

oil Ltd.

588 I47  On ta r i o  I ne  r  :

Ontar io  L td .  ' . . . ' . . '

7993'76 Ontario Inc r l

Pr in t ing Sen ' iccs i '  \

Fine PaPerS Grotr;' I '

9015 -7959  Quebec  i n '

v. Blais

978011 Ontar io  L td  r  \

Engineering Co

A

Abdulrahim v. Air

France. . ' . . .  -

Aecon Buildings. A I) '

of Aecon Construe i :

GrouP Inc. v. Bratl l : ' :

(C i tY)

Agence de d6veloPPc.ll' I

reseaux locaux de '.;:

de sant6 et serr ice' '

de Laval  v .  91 12--+:

Qu6bec inc '  . . ' . " "

Ainslie v. Afexa Life

Sciences Inc. . ." l - lJ '

Alfresh Beverages Car:'

CorP.v. Hoechst ' . \ t

Ameron International (

Sable Offshore Enc:

g
D '


