
CONTENTS

Foreword

Acknowledgments.
List of Tables and Diagrams

Chapter l.
Rethinking the New York Convention: From a furispudence-Oriented
Perspective I

Chapter 2.
The New York Convention and Darwinian Legal Theory. . . . 9

2 . 1 .  D a r w i n i a n E v o l u t i o n a r y T h e o r y  . . .  . . . 9
2.2. Legal Evolutionary Theory . . 12
2.3. the Application of Darwinian Theory in the Legal Sphere . . . 20
2.4. TheNew York Convention and Darwinian Evolutionary Theory. . . . . . . . 27

2.4.1. The Origin of Arbitration and Core Memetic Code . . . 28
2.4.2. The Hostility towards Arbitration by Courts in Common Law

f u r i s d i c t i o n s . . .  . . . . 3 2
2.4.3. The Long fourney to the New York Convention . . . . . . 36
2 . 4 . 4 .  M u t a t i o n a n d t h e N e w Y o r k C o n v e n t i o n . . . .  . . .  4 6

2.5. Environmental Changes and the NewYorkConvention. . . . . . . . . . 53
2.5.1. Globalisation and its Impact on Arbitration Law . . . . . 53

2 . 5 . I . 1 .  L e x M e r c a t o r i a .  . . . . . 5 7
2.5.1.2. Sovereignty and De-nationalisation . . . 60
2.5.].3. Harmonisation of Arbitration Law . . . . 64

2.5.2. New York Convention and New Technology . . . . 68
2 . 5 . 2 . 1 .  N e w T e c h n o l o g y , C o m m e r c e a n d L a w .  . . . . .  6 8
2.5.2.2.  NewTechnologyandE-basedArbi t rat ion.  .  .  .  .  .  .  .  69
2.5.2.3. Impact of New Technologies on the New York

C o n v e n t i o n  . .  .  . . . .  . .  7 0
2 . 6 .  N e w D i r e c t i o n o f t h e N e w Y o r k C o n v e n t i o n . . . .  . . . . . .  7 9

Intersentia xl



Rethinking the New York Convention

Chapter 3.
Enforcement of Annulled Awards, Delocalisation and Game Theory. . .

3.1. From Hilmarton to Chromalloy: Case Law Study

3.1.1. Hilmarton Saga in France

3.1.2.  Chromal loy Case: a Di lemma. .  .  .

3.1.3. Why are Hilmarton and Chromalloy Special?

Articles V and VII of the New York Convention. . . .
Legal Nature of an Annulled Award

Game Theory and Its Application . . .

3.4.1. Prisoner's Dilemma and Strategic Behaviour .

3.4.2. Race to the Bottom in Regulatory Contexts - Some Examples

Involving States
3.5. Game Theory, Enforcement of Annulled Awards and the New York

Convention. . . .

3.5.1. Legitimate Expectations of Private Parties in Arbitration. . . .

3.5.2. Public Interests of Nations in Enforcing Annulled Awards . .

3.5.3. Dual Control Mechanism, Delocalisation and Judicial
Compet i t ion . .  .

3.5.4. Tensions between Rendition and Enforcement Forums and

Gaming Sett ings

3.6. "Second Look" at the New York Convention . . . .

3.6.1.  Goals of  the Neu'York Convent ion.  .  .  .
3.6.2. Limits for Discounting Annulment under the New York

Convent ion . .  .

3.7. Upgrading the New York Convention: Preliminary Thoughts .

Chapter 4.
Lex Mercatoria and the New York Convention. . . .

Mercatoria. . . .
4.3. The Nature of Lex Mercatoria in the Legal Realm

4.3.I. Relationship between Lex Mercatoria and National Laws
4.3.2. Lex Mercatoria: Effective Tool to Fill Gaps in Commercial

Contracts? .  . .  .

4.3.3. Lex Mercatoria and Principles of Good Faith and Fairness . . .
4.3.4. Lex Mercatoria and Legal Process

4.3.4.1. Uniformity and Predictabil ity of the Proceedings . . .
4.3.4.2. Iudicial Review bv the Court

a . a

3.2.
3.3.
3.4.

. . . 8 1

. . .  8 2

. . .  8 2

. . . 8 4

. . . 8 8

. . . 9 0

. . . 9 8
r02
r02

t04

1 1 0
rt7
t22

r28

137

150
150

1 5 1

t54

159

{ .  _ i

,-') . -1

{ . 6

C h a
Pub l

5 . 1

5 . 1

4.1.  Conceptual isat ion of  LexMercator ia. . . .  .  159
4.2. Evolution of Lex Mercatoria: A Historical Perspective. . 161

4.2.1. Medieval Law Merchant and Self-Regulation of Commerce. . . . . 162

4.2.2. Nationalisation of Law Merchant and Decli ne of Lex
. 166
. t7l

. t7l

. t74

. 178

. 179

. t79

.  181

5. {

xi i Intersentia In te :



Contents

4.4. Lex Mercatoria and International Commercial Arbitration . . . 182
4.4.1. Inherent Features of Arbitration and Lex Mercatoria. . . . . . 182
4.4.2. Necessity of Arbitrators' Discretion 184
4.4.3. Recognition of Lex Mercatoria inMajor furisdictions. . . 185

4.4.3.1. England and Other Common Law furisdictions. . 186
4.4.3.2. France and Other Continental European Countries . . . 189
4.4.3.3. The United States 193

4.5. Revival of Lex Mercatoria and International Commercial Arbitration. . 195
4.5.1. Lex Mercatoria and Globalisation: An Evolutionarv

I

P e r s p e c t i v e . . . .  1 9 5
4.5.2. Unification of Commercial Law and Rise of "Soft Law" ... 204
4.5.3. Infrastructure of Lex Mercatoria andArbitration . . . . . . . . 210
4.5.4. Commercial fustification of Lex Mercatoria in the Commercial

World . 214
4.5.5. Positivist Rhetoric and |urisprudential |ustification of Lex

Mercatoria in a Globalised Period . . 217
4.6. New Lex Mercatoria and Neo-New York Convention. . . . . . . 222

Chapter 5.
Public Policy and the New York Convention. . . . . . . . .  2 2 5

5.1. Concept and Practice of Public Policy. . . . . 226
5.1.1. Arbitrability and Public Policy. . . . . 226
5.1.2. Public Policy in Article V(2Xb) of the New York Convention. . . . 232

5.2. ludicial Approaches to Public Policy . 234
5.2.I. Substantive Public Policy versus Procedural Public Policy . 235
5.2.2. Domestic Public Policy versus International Public Policy . 239
5.2.3. Prescriptive Public Policy versus Normative Public Policy . 250

5.3. Normative Public Policy in the Gaming Context . . . . . 257
5.3.1. Normative Public Policy - Efficiency-centred Approach to

Public Policy

5 . 3 . 1 . 1 .  L e g i s l a t u r e s . . .

5.3. I .2.  Courts.
5.3.1.3. Arbitration Institutions, Arbitral Tribunals and

Arbitrators. . . .
5.3.2. Voice or Exit as a Potential Solution to Inefficient Public Policy .
5.3.3. furisdictional Competition as an Alternative to Formulate

Efficient Public Policy
5.3.4. Cooperation among States to Formulate Efficient Public

Policy

258

26r
263

267

270

273

276

278
279
282

Construction of Normative Public Policy in International Arbitration
5.4.1. Impediments to Adoption of a "Federalism" Court .
5.4.2. Global Legislation. . . .

Intersentia



Rethinking the New York Convent ion

5.5. Public Policy, Rule of Law and Globalisation. .
5.5.1. Legal Rationality, Rights Hypothesis and Predictability.

5.5.1.1. The Idea of Rights

5.5.1.2. The Notion of Predictabil ity

5.5.2. Legal Order and Transplant

5.6. Harmonisation of Public Policy Rules and International Law-making

Process

5.7. Summary

Chapter 6.

Neo-New York Convention: A Preliminary Conclusion. . . .

6.1. Four Dilemmas of the New York Convention . . .
6.1.1. Dilemma of the Past, Present and Future of the New York

Convent ion  . . .
6.1.2. Dilemma of Tensions between Rendition and Enforcing

Forums

6.L3. Dilemma of Hard Law Soft Law and Lex Mercatoria.
6.1.4. Dilemma of Public Policy and Party Autonomv

6.2. Two "New" Theories

6.2.1.  Game Theory and )udic ia l  Compet i t ion
6.2.2. Darwinian Theory and Evolution of Law .

6.3. One Core Question: Improving the New York Convention in the
Globalised World in the 21st Century . . .

6.4. How to Reform the New York Convention? . . .

Bibliography .
lndex.

286

286

287
289

29r

29s
300

303

303

303

304
30s

307

308

308

309

310

313

319
353

L ' i ;

F a ;

C t r :

F-t't'

P  r t ,

Put
\1 . i

xlv Intersentia


