
C O N T E N T S

P R E F A C E  x i

PART ONE
The Nature  and Value o f  Law

I The Rule of Law 8
1 LON L .  FULLER:  E igh t  Ways to  Fa i l  to  Make Law B

2 JEREMY WALDRON:  The Ru le  o f  Law and the  lmpor tance o f
Procedure  12

3 H.  L .  A .  HART:  Laws and Mora ls  27

Natural Law Theory 33
4 JEREMY BENTHAM:  An ln t roduc t ion  to  the  Pr inc ip les  o f  Mora ls  and

Leg is la t ion  33

5 LON L .  FULLER:  The Case o f  the  Spe luncean Exp lorers  36

6 SAINT THOMAS AQUINAS: Select ions f rom On Law, Moral i ty,  and
Politics 52

7 JOHN FINNIS:  Natura l  Law and Natura l  R igh ts  57

Legal Positivism 74
B JOHN AUSTIN:  A  Pos i t i v is t  Concept ion  o f  Law 74

9 H.  L .  A .  HART:  Law as  the  Un ion  o f  Pr imary  and Secondary  Ru les  87

The Foundat ions of  a Legal  System 9B

1 0  R O N A L D  D W O R K I N :  T h e  M o d e l  o f  R u l e s  |  1 0 3

11 JULES L .  COLEMAN:  Negat ive  and Pos i t i ve  Pos i t i v ism 123

Legal Realism and Skepticism I,4L
12 O.  W.  HOLMES,  JR. :  The Path  o f  the  Law

1 3  J E R O M E  F R A N K :  L e g a l  R e a l i s m  1 4 7

1 4  K .  N .  L L E W E L L Y N :  S h i p s  a n d  S h o e s  a n d  S e a l i n g  W a x  1 5 0

4
1 4 1

Legal Interpretation I58
15 RONALD DWORKIN:  In tegr i t y Law 1  58



viii Contents

16 ANTONIN SCALIA:  Common-Law Courts  in  a Civ i l -Law Systern:
The Role of United States Federal Courts in Interpreting the
Const i tu t ion and Laws 175

17  RONALD DWORKIN:  Conrment  185

ANTONIN SCALIA:  Response to Dwork in 190

Critical Approaches to Law L94

1B ROBERT W. CORDON: Cr i t ica l  Legal  His tor ies 194

19 ROBIN WEST: From Choice to Reprodr- rc t ive Just ice:
De-Consti tut ional izingAbort ion Rights 210

20 CHERYL l .  HARRIS:  Whi teness as Proper ty  229

Is There an Obligation to Obey the Law? 251

21 PLATO: Crito 251

22 MARfIN LUTHER KINC, JR. :  Let ter  f rom Birmingham Jai l  259

23 M. B. E. SMITH: ls There a Prima Facie Obligation to Obey the Law? 269

International Law and Human Rights 286

24 ALLEN BUCHANAN: The Legi t imacy of  In ternat ional  Law 286

25 OONA HATHAWAY & SCOTT J. SHAPIRO: Outcasting: Enforcement in
Domest ic  and Internat ional  Law 299

26 JAMES W. NICKEL:  Human Rights and the Chal lenge of  Cul tura l
Divers i ty  31 5

27 ALAN M. DERSHOWITZ: Should the Ticking Bomb Terrorist Be Tortured?:
A Case Study in How a Democracy Should Make Tragic Choices 328

28 JEREMY WALDRON: Tor ture and Posi t ive Law: Jur isprudence for  the
White House 340

PART TWO
The Pol i t ica l  Moral i ty  of  Law 359

9 Constitutionalism 37L
29 JAMES MADISON: The Federal ist  Papers:  Federal ist  No. 48: These

Departments Should Not Be So Far Separated as to Have No
Const i tut ional  Control  Over Each Other 371

30 ALEXANDER HAMILTON OR JAMES MADISON: The Federal ist  Papers:
Federal ist  No. 5 ' l :  The Structure of  the Covernment Must Furnish the
Proper Checks and Balances Between the Different Departments 374

31 JOSEPH RAZ: Between Author i ty and lnterpretat ion 377

f 0 What Are Rights! 406
32 JOEL FEINBERC: The Nature and Value of  Rights 406

33 H.  L.  A.  HART: Are There Any Natura l  Rights? 416

34 JEREMY WALDRON: A Right  to  Do Wrong 425



Contents ix

l l

L2

I3

L4

Law and Liberty 438

35 JOHN STUART MILL:  The L ibera l  Argument-From
On Liberty 438

36 CERALD DWORKIN: Paternal ism 451

37 LORD PATRICK DEVLIN:  Morals  and the Cr iminal  Law 462

38 H.  L.  A.  HART: lmmoral i ty  and Treason 473

The Limits of Freedom of Expression 477

39 JOEL FEINBERC: Of fensive Nuisances 477

40 ROBERT POST: Religion and Freedom of Speech: Portraits of
Muhamnrad 494

41 T. M. SCANLON, JR.: Freedom of Expression and Categories of
Expression 51 0

Distributive justice and Material Equality 529

42 JOHN RAWLS: A Theory of Justice (Excerpts) 529

43 ROBERT NOZICK: Wi l t  Chamber la in and Dist r ibut ive lust ice ( f rom
Anarchy, State, and Utopia) 549

44 HARRY FRANKFURT: Equal i ty  as a Moral  ldeal  557

45 ELIZABETH S.  ANDERSON: What  ls  the Point  o f  Equal i ty? 573

Privacy and Sexual Equality 608

46 ROBERT P.  CEORCE: Publ ic  Reason and Pol i t ica l  Conf l ic t :  Abor t ion
and Homosexuali ty 608

47 LESLIE CREEN: Sex-Neutra l  Marr iage 625

Law and Economics 638

48 LOUIS KAPLOW AND STEVEN SHAVELL:  Wel fare Economics and
Notions of Fairness 638

49 JULES L.  COLEMAN: The Crounds of  Wel fare (Review of  Kaplan &
Shavell ,  Fairness versus Welfare) 667

PART THREE

Phi losophy and the Law

16 General Principles of Responsibility 7O4
50 JOEL FEINBERC: Act ion and Responsib i l i ty  704

51 CHRISTOPHER KUTZ: Responsib i l i ty  720

52 THOMAS NACEL: Moral  Luck 750

I5

689

-<-- 
--



x Contents

L7 The Function and Limits of Punishment 759
53 CESARE BECCARIA: Of Crimes and Punishments 759
54 IMMANUEL KANT:  The R igh t  to  Pur - r i s l r  762

5 5  J O E L  F E I N B E R C :  T h e  C l a s s i c  D e b a t e  7 6 6

56 R.  A .  DUFF:  Respons ib i l i t y ,  Res tora t ion ,  and Ret r ibu t ion  771

57 JOEL FEINBERC:  The Express ive  Func t ion  o f  Pun ishmerr t  789

58 HFRBERf  MORRIS:  Persons  and Pun ishment  801

59 JEFFRIE MURPHY:  Forg iveness  and Resentment  815

50 STEPHEN NATHANSON:  Shou ld  We Execute  Those Who Deserve  to
Die? 825

18 Principles of Criminal Liability 835
6 1  H O U S E  O F  L O R D S ,  

. 1 8 4 3 :  
T h e  M ' N a g h t e n  R u l e s  8 3 5

62 AMERICAN LAW INSTITUTE:  The lnsan i ty  Defense 835

63 STEPHEN J .  MORSE:  Sc ien t i f i c  Cha l lenges  to  Cr imina l
Respons ib i l i t y  839

64 CIDEON YAFFE:  A t tempts  854

65 LIAM MURPHY: Benef icence, Law, and Liberty:  The Case of  Required
Rescue 873

19 Philosophy and Private Law 900
66 JOHN LOCKE: Of Property f rom The Second Treat ise

oi  Covernment 900

67 DAVID HUME: Of the Origin of  Just ice and Property f rom A Treat ise
of Huntan Nafure 908

68 JEREMY WALDRON:  Two Worr ies  About  Mix ing  One 's  Labour  918

69 A.  M.  HONORE:  Ownersh ip  923

70 CHARLES FRIED: Contract  as Pront ise 944

71 ANTHONY T.  KRONMAN:  Spec i f i c  Per fo rmance 965

72 SEANA VALENTINE SHIFFRIN:  The D ivergence o f  Cont rac t
and Promise 987

73 JULES L .  COLEMAN:  Do ing  Away w i th  Tor t  Law 10 ' lB

74 JULES COLEMAN:  Cor rec t ive  Jus t ice  and Wrongfu l  Ca in  1029


