Contents

Preface xiit
Introduction 1
1 High Risk Vessels 11

1.1  The protection of coastal States against risks posed
by High Risk Vessels 11
1.2 Identification of High Risk Vessels in coastal waters
using Port State Control criteria 15
1.2.1 The UNCLOS framework of technical standards
relating to maritime safery and the marine
environment (GAIRS and AIRS) 15
1.2.2 Conclusions of the International Law Association on
GAIRS and AIRS 18
1.2.3 Significance of rules of reference for coastal States’
Jurisdictional rights 22
1.3 High Risk Vessels identified by Port State Control criteria 24
1.4 Conclusion 32

2 Coastal States’ jurisdiction under the United Nations
Convention on the Law of the Sea 36
2.1 Coastal States’ jurisdiction in the territorial sea 37

2.1.1 Regulation of innocent passage 37
2.1.2 Enforcement measures in the territorial sea 39
2.1.2.1 Evidence of the violation of rules in the
territorial sea 43
2.1.2.2 Nature of the applicable rules 44
2.1.2.3 Measures taken without prejudice to Section 3,
Part IT of UNCLOS 46
2.1.2.4 Safeguards of Section 7 of Part XII 48
2.1.3 Non-innocent passage in the territorial sea 49



x  Contents

2.2 Coastal States’ jurisdiction in the Exclusive Economic Zone 53
2.2.1 Regulatory jurisdiction of coastal States 53
2.2.2 Enforcement jurisdiction of coastal States 53
2.2.3 Intervention beyond the territorial sea 55

2.3 Precautionary coastal States’ jurisdiction 57

2.4 Conclusion 61

3 Significance of the precautionary principle in marine law 62
3.1 The precautionary principle as a tool of marine
protection law 64
3.1.1 Development of marine protection law 065
3.1.2 Development of the precautionary principle 68
3.1.3 Management of regional seas 72
3.2 Locating the substance of the precautionary principle 76
3.2.1 Precantion and prevention of transboundary harm 77
3.2.2 Precaution and cooperation 83
3.2.3 Precantion and sustainable development 90
3.2.3.1 Introduction to the concept of sustainable
development 90
3.2.3.2 Analysis by the International Court of Justice
of the role of the precautionary principle
in articulating sustainable development 97
3.3 Status of the precautionary principle in international
environmental law 102
3.3.1 Features of international environmental law 103
3.3.2 Status of the precautionary principle 112
3.4 Example of application of the precautionary principle
as a legal tool: public health 120
3.4.1 WTO law 121
3.4.2 European law 127
3.5 Conclusion 132

4  Practical applications of the precautionary principle
in marine law 136
4.1 Law and management of international fisheries 136
4.1.1 The uncertainties of science in fisheries
management and law 138
4.1.1.1 The problems relating to scientific
uncertainty 138
4.1.1.2 The law’s response to scientific uncertainty in
fisheries management 141



4.2

4.3

4.4

Contents

4.1.2 The system of the 1995 Agreement 151
4.1.2.1 The precautionary principle in the terms
of the 1995 Agreement 151
4.1.2.2 The relationship between the 1995 Agreement
and the regional fisheries conventions 158
Other examples of protection of living resources 167
4.2.1 Biodiversity 167
4.2.1.1 The Convention on Biological Diversity 167
4.2.1.2 The Cartagena Protocol on Biosafety 174
4.2.2 Management of cetaceans 176
Land-based source pollution 182
4.3.1 The 1995 UNEP Global Programme of Action 182
4.3.2 The Jakarta Mandate on Marine and Coasial
Biological Diversity 187
4.3.3 Protection of the Baltic Sea 190
4.3.3.1 The 1992 Helsinki Convention 190
4.3.3.2 Principles of environmental action in the
Baltic Sea area 195
4.3.3.3 The precautionary principle in HELCOM
Ministerial Declarations 196
4.3.3.4 The precautionary principle and the
ecosystem approach 198
4.3.4 Protection of the north-east Atlantic 206
4.3.4.1 The precautionary principle in the OSPAR
Convention and related instruments 206
4.3.4.2 Protection and conservation of ecosystems
and biological diversity under OSPAR 210
4.3.4.3 OSPAR Joint Assessment and Monitoring
Programme (JAMP) 212
Conclusion 215

Application of the precautionary principle to
vessel-source pollution

5.1

5.2

The International Maritime Organization and
the precautionary principle 218
5.1.1 Agenda 21 218
5.1.2 IMO’s Marine Environmental Protection Committee 221
Practical applications of the precautionary principle
by the IMO 223
5.2.1 Particularly Sensitive Sea Areas 224
5.2.1.1 Purpose of Particularly Sensitive Sea Areas 224

X1

218



Xi1

Contents

5.2.1.2 Designation process of Particularly Sensitive
Sea Areas and adoption of Associated
Protective Measures 227

5.2.1.3 Existing and proposed PSSAs 231

5.2.1.4 Threshold of required environmental
sensitivity 233

5.2.1.5 PSSAs as ecosystems 235

5.2.1.6 Practical risk assessment of international
shipping 238

5.2.1.7 A new balance of powers in favour of
coastal States 241

5.2.2 Ships’ Routeing Measures in marine protected areas 245

5.2.2.1 Purpose of Ships’ Routeing Measures
and role of the precautionary principle 245
5.2.2.2 Regulation of navigation under UNCLOS 246
5.2.2.3 Regulation of navigation on environmental
grounds in SOLAS 247
5.2.2.4 Precautionary Ships’ Routeing Measures 248

5.2.3 Pilotage 251
5.2.4 Vessel Traffic Services 252

5.2.4.1 Purpose and meaning of VIS 252
5.2.4.2 Guidelines on VTS 253

5.2.5 Surveillance technologies: LRIT and AIS 254

5.2.5.1 Long-range identification and tracking 254
5.2.5.2 Automatic Identification System 255

5.3 Conclusion 259

Conclusion

Epilogue: prudence or precaution?

Bibliography

Index

261
265
269
295



