Summary of Contents

PREFACE ...ooiiiiiiieiiitieiiitttir e e ee e e e e teeeaaeeaeeeeesesee e ttttaarateaeeaaaeeaasessssiasasssesnnnssanes v
ACKNOWLEDGMENTS . ..ciiiiiiiiiiiieeeiee ettt ittt aaaaa e e e e e e s s seaaiasbseeeeaeeesaesas vii
Chapter 1. Introduction..................c.coooiiiii, I
A. Definition: Selecting Statutes for Study in “Substantive” Portion of the

COOUTSE . uvteeeree et et e et e st e e e e e easse e st e e e aeaessaaemteesraeeenbeseseeamneesnseessbaeenseeeneeennneeane 4
B. Recurring Themes in Examining “Substantive” Federal Law......................... 7
C. Practice: Selecting “Procedural” Topics Relevant to White-Collar Crime......29
D. Professional Responsibility ............ccooiiiiiiiiiiiii e, 43
Chapter 2. Mens Rea...........ccoooviiiiiiiii 67
A. The Public Welfare Doctrine..........ccocooviiiiiiiiiiiiii 69
B. Awareness of Legal Requirements .............ccoooviiiiiiiniiiiinnic, 100
C. Other Doctrines and Defenses.......cc.eeevvvveeiieiieiiiiiiiie e, 109
Chapter 3. U.S. Sentencing Guidelines .......................coooii 121
A. Real- Versus Charge-Offense Sentencing...........cccooooviniiiniiiiiiinnninninnn, 125
B. Guidelines SETUCTUTE .......vvvveiiiieiiieeeeeeeeeiiiie e e e e s e e e e e eee e e 132
C. Constitutional Analysis ............ccoooviiiiiiiiiiii 139
Chapter 4. Entity Liability ... 165
A. Criminalizing Corporate Conduct.............coooovviiiviniiiiiiiiii 166
B. Principles of Liability .......ccocooviiiiiiiiiiiiiiiiii 180
C. Department of Justice and SEC Charging Policies .........ccoceconiieinieiinne, 209
D. U.S. Sentencing Guidelines: Organizational Sentencing..............cccocueue. 237
E. Corporate Internal Investigations............cc.ccoceieiiiiiniiiiiiniiieeiie 254
F. Managerial Liability: “Responsible Corporate Officer” Doctrine ................ 263
Chapter 5. Perjury, False Statements, and False Claims................................ 283
AL PEIJUIY .o 283
B. False Statements .......cccooeeviiriiiiiiiiiiiiiiiiciicicei s 297
C. False Clalms c...coooviieeeieeii ettt e e e e e ettt e e e e e e e e e e e e s 325

D. Charging Considerations: Double Jeopardy...........ccccoceviiiininiiiiiiniiinnes 348



Xvi SUMMARY OF CONTENTS

Chapter 6. Obstruction of Justice...............c.ccoooiiiniiiiiiii 361
A. The “Omnibus” Clause of 18 U.S.C. § 1503 ...c.coooviiniiiiiiiiiiciie 362
B. Obstruction of Proceedings Before Congress and Federal Agencies

Under 18 U.S.C. § 1505 ..viiviiiiiiiiiiiiciiec e 388
C. Witness Tampering Under 18 U.S.C. § 1512.....cccoiiiiiiiiiiiiiiiiiiiiec 392
D. Sarbanes-Oxley Act of 2002 Prohibition of Destruction of Records and

Whistleblower Provisions: 18 U.S.C. §§ 1519, 1520, 1513, 1541@ ...c0cvvvcninnene 411
Chapter 7. Mail and Wire Fraud ... 419
A. The Mailing or Wiring in Furtherance Element ...............ccocoovinnnn, 422
B. Scheme to Defraud Element...........cccoooveiiiiiiiiieiiiii e 433
C. Permissible Objects of a Scheme to Defraud ..............c.ccccociiiniin 456
D. Mail/Wire Fraud EXeICISC.........cccoviiviiiiiiiiiieeiiiiieeeie e eeeeeeeeeeeeisasaeeeeeaeeeas 500
Chapter 8. Public Corruption ... 503
A. Federal Bribery and Gratuities Under § 201 ... 504
B. Extortion Under Color of Official Right § 1951 (The Hobbs Act)............... 530
C. Federal Program Bribery, Theft, and Fraud Under § 666........................... 549
D. The Foreign Corrupt Practices ACt ..........cccooviiiiiiiiiiiiiic e, 563
Chapter 9. Securities Fraud..................c..ccoooii, 597
A. Rationale for Insider Trading Prohibition...........ccccooiiiiiiiiiiinniiin. 599
B. Traditional Theory...........ccoviiiiiiiiiic 603
C. Misappropriation Theory............cccocoiiii 617
D. Securities Fraud Under 18 U.S.C. §1348 ..o 632
E. Accounting Fraud ... 634
F. Frank Dodd Whistleblower Program.............ccccccccciiniiiiiiiinnincn, 659
Chapter 10. CONSPITACY.........coeriuiiiiiiiiiiiiiriticieicie et 665
A. Practical Consequences of a Conspiracy Charge...........cccoeovviiniiinnnns 666
B. Elements/Principles of Liability ..............ccoooiiiiiiiii 671
C. U.S. Sentencing Guidelines: Conspiracy Exercise...........c.cccocovvvniniinnnnne. 700

Chapter n1. The Racketeer Influences and Corrupt Organizations Act

(RICO™) .o 701
A. Elements/Principles of Liability ...........ccoccooiininiiie 704
B. Prosecutorial Powers and Policies ........c.ccoovviiiiiiiiniiiiiii 746
C. U.S. Sentencing Guidelines: RICO EXercise ........cccoooiviiiiniiiciininennne, 752
Chapter 12. Money Laundering....................cccovvimiiiiiiniiiinicecenn, 753
A. “Transaction” Offenses Under § 1956(2)(1) and § 1957.......ccocceeviiniinnnenn, 758
B. “Transportation” Offenses Under § 1956(2)(2) ...cvvvevevvniiiiiiiiiiinieniienn, 773
C. Non-Banking Systems: Challenges for Future? ............c.ccocooeiniiiiinins 786

D. Money Laundering: Case Study in Institutional Interaction
IN SENEENCING 1.ttt 790



SUMMARY OF CONTENTS Xvii

Chapter13. Grand Jury..........cc.c.ocoooiiiiiiiiii e 795
A. Grand Jury Function..........cccoeiiiiiiiiii 797
B. Rules Controlling Grand Jury Operation: Fed. R. Crim. P. 6..................... 8o2
C. Investigative FUNCLON .....cooviiiiiiiiiiiiiiiic s 811
D. Judicial Policing and Prosecutorial Misconduct...........ccocooeiiiniiiiiniiiennn, 828
Chapter 14. DisCOVery ...t 843
A. “Brady” Material............oooiiiiiiiiiiii s 845
B. Pretrial Discovery: Fed. R. Crim. P. 16 873
C. Jencks Act or “3500” Material: Witness Statements ...........c...ocoooiiieriieinas 878
D. WINESS LiStS...ooiiiiiiiiiiiiiiiiit ettt e e e te e et e s e e e 880
E. Trial Subpoenas: Fed. R. Crim. P. 17, 882
F. Discovery Hypothetical ..........cccoooiiiiiiiie 885
Chapter 15. Fifth Amendment: Testimony and Immunity ............................ 887
A. Formal immunity Pursuant to 18 U.S.C. § 6002-05 ......cocoeveviiiiiiniinn 887
Bl Proffers ..ot 908
C. Informal Immunity AGreemeNts. .........cooevveuiiiiiiiieiectee s 919
Chapter 16. Fifth Amendment: Documents and Tangible Objects................. 931
A. Natural Persons (and Sole Proprietorships) ..........ccccomvniiiiiiiinniiinn, 931
B. What Constitutes “Compulsion” ...........ccccccoiiiiiiiiie 932
C. The Continuing Viability of the Collective Entity Doctrine After Fisker ...... 945
D. What Constitutes a “Testimonial Communication”...........cc..coceeevreenveeaneen. 950
E. How “Incriminating” Must the Communication Be ...........c.cccooiiininen. 956
F. “Act of Production” Immunity ...........cccccoooiiiiiiniiiiii 959
Chapter 17. The Attorney-Client Privilege and the Work Product Doctrine

ina Corporate Setting ... 969
A. Qualifying for Protection ...........cooeiiiiiiiiiniiiiiiies 971
B. Losing the Privilege: Waiver ..........cc.cocoooiiiiiiiiiie 984
C. DOJ’s “Compelled-Voluntary” Waiver Policy .........c.cccovvviiiiiiniiiean 1008
D. Losing the Privilege: Crime/Fraud Exception..........ccccooviiiiniiiiiniinnn 1018
E. Privileges of Governmental ACtors .........c.ocooieiiiniiiniiiiiiiiceice 1026
Chapter 18. Representation ISSues............c..c.coooviiieininiiniiie 1033
AL Ethical RUIEs......oooiiiiiiiiiee et 1033
B. “Multiple” of “Joint” Representation..........c..ccocveimieiiiiniiniciseniiiecenennn 1036
C Pre-Indictment Sixth Amendment Protection ..........cccevvviiieiiniciiiceenniinns 1050
D “Joint Defenses”.......ccceviriiiiiciiiiiiiii e 1065
Chapter 19. Plea Bargaining and Cooperation Agreements.......................... 1087
A. Plea Bargaining: Constitutional Standards...........c.cocoooeiniiiiniiinnn. 1088
B. Fed. R. Crim. P. 11 and Guidelines Bargaining..............cccoooiniiiininiiiinnns 1109

C. Cooperation AGIEEMENLS ...........ciiiiiiiniiieiiieitenier et 1124



xviil SUMMARY OF CONTENTS

Chapter 20. Parallel Proceedings ................ccocoooiiiiiiiiiiis 157
A, Constitutionality .........ccocoiviiiiiiiieiciieec e 1157
B. Fifth Amendment Implications ............ccococviiiiiiiiiiniiiiice 1162
C. Obtaining a Stay of Civil or Administrative Proceedings.............cccooveuinene. 1175
D. Obtaining a Protective Order in Civil or Administrative Proceedings........ 1176
E. Use of Grand Jury Materials ..........cccooeviiiiiiiiiiiiiiiccccec 184
F. Collateral EStoppel..........ccoovvviiiiiiniiiiiiiiciiccccec e 1187
G. Global Settlements .......cc.eeeeviiiiiiiiiie et saae e et 1189
H. Double Jeopardy and Excessive Fines Provisions...........cccoeviioiiiininnane. 1190



