
\. '-. i".. ' . ' / . ' /  : Die Krintinalisierung
. : r : r -F i . rden:  \omos.  2010)  (A .

:- :  , :  Hlrr l  ro Others and Offence
-  

\ .  \  ( ) n  H i r s c h )
-  ^  i l l  i .QR 578 (A .P.  S imester )
: : .  '  \ : cnvcS in  R.A.  Duf f  and S.P.
, : t, ' : ( r inrinrtl LAw's Special Part

. : -  . . : : :  . r n t l  C ; . R .  S u l l i v a n )
:  , i .  i . : : : , ' r ' t r  to Sensibi l i ty  or  Wrong-

\  ' \ .  r o n  H i r s c h )
- :  : . . :  .  r  . ' rnt l  \ lediat ing Pr inciples '  in
r .  , : . : :  : l t t ias:  Regulat ing Offensiue
: -. 

- ' f-. -\. r 'on Hirsch and A.P.

: ,  . . - : , : , - ; / r /e,s (Oxford:  Oxford UP,

A. von
Behau-
Hirsch)

Justice
l '  i ' .  l . . l l

- I s Legal Theory 269 (4.P.

'.. . ::r 'nf rrer (ed.;, Appraising strict
i  ' . . .1 ' .  

: i r lester)
. - :: ' .\c .rs ir \ '{ediating Principle] in

',r. 
:-.rr. , eds\, Mediating Principles:

; ' j  - - , ' : . t tu tg  (Baden-Baden:  Nomos,

/-\
Lontents

Preface
Acknowledgements
Abbreuiations
Table of Cases
Table of Legislation

Part I: Criminalisation and Wrongdoing

1. The Nature of Criminalisarion
1.1 The Act of Criminalisation
1.2 The Moral Voice
1.3 Hard Treatment and Deterrence
1,.4 The Role of the State
1.5 Conclusion

2. S7rongfulness and Reasons
2.1 A General Limiting Principle
2.2 

'S7rongfulness 
as the Determinant of

Criminalisation?
2.3 Three Theses Concerning'Wrongfulness
2.4 Other Constraints
2.5 Two Provisos

Part II: Harm

3. Crossing the Harm Threshold
3.1 Harms, 

'$frongs, 
and Entit lements

3.2 Non-constitutive Crimes and the Breadth of
Harm Principle

3.3 Harm-independent 'Wrongs
3.4 Conclusion

4. Remote Harms: the Need for an Extended Harm
4.1, The Problem of 'Remote' Harms
4.2 The Standard Harms Analysis
4.3 \7hat are 'Remote' Harms?
4.4 Remote Harm and Fair Imputation
4.5 What Practical Difference?

5. On the Imputation of Remore Harms
5.1 In-principle Constraints on Non-consrirurive

V

vii
x i i i
XV

xvii

.  . ' . , ' - \ t c .p  Proh ib i t ions '  in
:, -i; Rt,grrlating Offensiue
r . l ' .  \ rmester  and A.  von
: : rc \  l t )09)  28  Cr imina l

.\
J

6
1 0
1 4
1.6
1 8
1 9
1 9

20
22
3 0
31,

3s
38

the

43
50
52

Principle 53
53
54
5 7
59
65
70

Crimes 77



Contents

5 . 2

5 . 3

Typ.r of Remote Harms and their Governing
Principles
Conclusion

Part III: Offence

6. Rethinking the Offence Principle
6.1. Offence as Wrongdoing
6.2 What Wrongs might Invoke the Offence Principle?
6.3 The Multifarious, yet Unified, and Conventional

Grounds of Offence
6.4 Distinguishing Offence From Nuisance
6.5 Conclusion

7. The Distinctiveness of the Offence Principle
7.1 Harmful versus Offensive Actions
7.2 Criminalisation of Offence under the Harm

Principle
7.3 A Separate Offence Principle?

8. Mediating Principles for Offensive Conduct
8.1 Weighting Factors and Mediating Principles
8.2 Protecting a Constitutionally-derived Interest?
8.3 Concluding Thoughts

Part IV Paternalism

9. Reflections on Paternalistic Prohibit ions
9.1 Three Absolutist Objections to Paternalistic

Intervention (Civil and Criminal)
9.2 Direct and Indirect Coercion
9.3 Direct Paternalism in the Civil Law
9.4 The Distinctively Problematic Character of

Paternalistic Crimes
9.5 An Exception for De Minimis Interventions?
9.6 Other (Non-paternalistic) Grounds for

Intervention?
9.7 In Closing: Autonomy and Respect

10. Some Varieties of Indirect Paternalism
10.1 Removing (Unwanted?) Options: Airbags and the

Like
10.2 Prohibit ing Important Choices: Kil l ing on Request

and the Like
10.3 Consent and Evident ia l  Risks
10.4 Appealing to P's Inhibit ions: the Theory of

Hemmschuelle

75
8 8

91,
92
97

99
t04
106
1 0 8
1 0 8

1,1,1,
1 ,17
1,23
124
1,34
1 3 7

741

1,43
149
1.52

7 5 6
760

761
764
1.66

1 6 6

168
771

1 7 5

10.5 Existerr- t '  ' . , .

Se l i -Ref t ,  r : :
10 .6  Par t ia I  I ) . . . .  :

L i v i n g  \ r . r : ' . :
10 .7  K i l l i n f ,  \  r ' : -
10 .8  In  C los i r rc

Part V Drawing Back ir, 'r

1 ,1 .  Med ia t ing  Con. . . :
11 .1  Pr ivao '
1 1.2 Regularor ' ,  :

11 .3  Fa i r  V ' r t rn : :  -
71.4 Fair  Lal .c.  :
1 1.5 Pract icar I  (  :

1,2.  Two-step Crinrr : : . :
72 .1  Const r r r in : : : *
12.2 The N:1ru: ,
72.3 Bypassins r
72.4 Usins Tsl ' .
12 .5  Assess ing  :  : -
1 ,2 .6  Conc lu . r , , :

lndex

F-F*""



Contents xi

10.5 Existence without Life-changes, and the Burden of( i ove rn ing

l -

.  .  : ' r  t ) f f ence  P r i nc ip l e?
' '  .  - : .  . r : rJ  ( .onvent iona l

: - - - -  , ' : : : l c i p l e

.  . - . . .  ' . . \
: - -  . . : . . : ; t  t h e  H a r m

-  r  - l
r r . , . ,  (  o n l L l g l
i 1  -  - t . . i l : : r q  P r i nc ip l es

: : . ,  .  - ic r ived In terest?

' - ' : i ( ) l l S

.  :  ,  P l terna l is t ic
. - . . . . 1

.  _  .  - 1 1

,  . .  I  . ru '
, : - ( h a r a c t e r o f

: : -  r  Inter 'ent ions?
,  :  , - i  nds  fo r

: -  _  i {  l . r f  cCt

'J : :  . : .  .  . . l l ' l

i  \ : :  ' : r : :  A i rbags  and the

-  - : \ :  K i l l i ng  on  Request

\  . . .

r r  Theorv  o f

75
8 8

9 1
92
97

99
104
t06
1 0 8
1 0 8

111
1 .17
1,23
1.24
r34
1,37

1.41

143
1,49
1,52

1,56
1,60

1.51
164
1.66

L 6 6

1,68
171

176

Self-Reform
10.6 Partial Decriminalisation and the Concept of

Living Standard
10.7 Kil l ing versus Other Forms of Self-injury
10.8 In Closing

Part V Drawing Back from Criminal Law

11. Mediating Considerations and Constraints
1 1.1 Pr ivacy
11.2 Regulatory Alternatives
11.3 Fair  Varning
11.4 Fair Labell ing and the Multiplicity of Crimes
11.5 Pract ical  Constraints

1,2. Two-step Criminalisation

1,79
rhe

1 8 1
L84
1 8 5

12.1 Constraining the Criminal Law
12.2 The Nature of TSPs
12.3 Bypassing Constraints and the Potential for Misuse
12.4 Using TSPs in Specialist Contexts: The ACP
12.5 Assessing the English ASBO Legislation
12.6 Conclusion

Index

1,89
190
1,93
198
202
208
21,2
21,2
21,4
218
228
230
232

233


