LAW OF BENAMI TRANSACTION

CONTENTS

BRCHAPTER-1H
Definition, Hlstory and Scope

S. No. - Pages
L Definition WOrd ‘BENami’. ...........ooorviveeesseesssnseseesessesressasnees 1.
2. _ Benami Transaction.......... e e e 5
T History of Benami Transaction ........co.ouvueuieussessessenscnccsnienes 10
4, Case law of Benarni Transaction......... S . creereee R
5. Motive for Benami Transaction ................. e .15
6. Approach to a Court ..........o..... e '....'. ................... s 16
1. Principal Value of Propérty.......ccoouiunnnincnns JUURN JR R 17
8. Value of Property . .......... e e srasee 17
9. Death of Real owner and Value of Property held by Benamdar .25
- 10. Ostens1b1e (01 11=; PSPPI rereereteenines veeerseeeeas 32
“11. . Doctrine of advancement.............. st JOTOE SO 35
12. Prc-emptlon ....... e eteressesss st e TR | B
13.  Factum of Benami Transactxon .................................................. 36
14, Transfer Of PROPEILY coocvvveunierisusiisvmsmsssnssbiss st cnisssssnses 38
:
L Fraudulent Transfer
1o BORAME ACES et s 39
2. Section 53 of Transfer of Property Act............ et 48
3. Fraudulent Transfer.......c.o...... eebiessssesesse essione s sasrs et saserares 49
4, Transfer Fraudulent Reqmsltcs berrerenisnnrenesiehin s ansarasens — 50
5. Oral agreement for transfer of land. Prmcxple of Part
performance not apphcablc ........... pvesresmeniaesnenessssaseinesssmenianennne 0
6. ‘Adequacy of consideration..L......:...................;....L.L‘ .................... 51
7. Agreement 0f SEll........cciimiiumreriensrinrseesesnns s 51
8. Applicability............ et assateses et e 51



20,
21,

B N R O

AT IR S Reri

10,
L
12.
13.
14,
15,
16.
17.
18.
19.

o Intcerpretatlon "

. THELAWOF BENAMI TRANSACTION

‘ “Property Meénmg of‘ ......... d, ...... , ...... Sidiesatannns 54
. Transfer ofproperty .................... it tesnennean. PR 7- |
Transfer of assets to avoxd payment ...... 54
Intent to defeat or delay credxtors ......... e R 54
Debtor’s offer to pay enure dfebt and other dues N 1
Fraudulent transfer e e e et 55
Payment made under foruak, order of COUTt i 56
Suit for spec1ﬁc performance Burden of Proof.......orrivirinnen. 56
- Contract of behalf of minor.......... e T 57
Good faith.....ccvrrieo I SRS 57
Transfer taken in good falth for con51derat10n...;............; ....... '.;.58
Limitation s ......... 58
Sectlon 53-A ofTransfer ofProperty Act ............... 59

- SIS
Test of Fraudulent Transfer
Fraud accompllshed ................. et 60
Fraud not accompllshed ............................... et s 61
Fraudulent B 63
Future credltors .......................... e eseennns T e 71
Gift ... S S 72

Intent to defraud

wrns Sa e daofih o

q'un-(u.‘ .................... #9000t cesrvtnrtiane 80

thmtatlon......f...‘l.'.'.i.*;;’.,4'.;‘.“.;.*....;'...;.L;.,;r..‘.;. Tesneienans 81 ’

_ Partlal cons1de ration................. rerer e et te e, ereererrrenens 82

| Telst of fraudulent transfer O 82
Presumption olfﬁ'aud86
Sham and Benamij Transaction........... oo 88
Benami Transactlon and its nature......... ... S S 90
Fraudulent or pxresentatlon .......................................................... 92
Fraudulent transfer w/s 53 T, B S 93
Transfer of Pro:perty of Definition........ ..o...vvvvovooerroi 96

© N s W N e

—
— O

S Z 0o NN A e~
= o T T T e ..

e T o S Sy
B I N R S

THE LAW OF BENAMI TRANSACTION iii

Good Faith and Fraudulent Transferee

- Transferee in good fajth and fraudulent tran_sferee..'_. ................ 107
GOOM faith.......oeecereereesesesr S 108
Sub-section 1 of Section 53 of T. P. Act......ccceoveimvemerrerereennne. 109
Suit by attaching creditor ...........co............ reereeseer e s ete e sreeas 123
Suit under order 21, Rule CPC ina representatlve capacxty w125
Objection to framing of suit. ............. e e st aan 125
‘What should the plamtlffprove............J....;.t... ...... et ereeeeeeaes 126
Inadequate consideration............................ e irereaees s rens129

Traiiofer 0 relatives. ........ovvrvvvvvvvreosorsooooooo JRTRS S 130
‘Retention of interest in the property transferred ...... ereeenereiennn 131
- Pleading as to ﬁ'aud. .............. e 132

. CHAPTER-S
Presurnption of Fraudulent Intention

Gratuitous transfers .......... irvensseseanssensssiins SR SO 133
Transfer in lieu of dower.......... ........................ PR i 7
Surrender ofestate.............., ............................. FETO RO 135
ONUS O PrOO ..voovvvenreecenscreensieneeennanns tresseseset st e e s nannas 136
| Burden of proof............ ' 136
 Pleading in defence ............ rtssssreeean preseserunnseessnees ireneneene 142
Reliance on Section 53 by way ofdefence.....t................- ........ 143
The Prmcxples of T. P. Act Appllcanon [0} (U 144
Questlon Of faCt c.vuvrveeeeererecren i D — 144
leltatlon...:....,.......‘............................‘...l> ..... o eobesssieslenie erneeene 145
© Effect of Setting aside a transfer corisesiesiagis e ersaenn S 146
Cases of fraudulent transfer............................ rrrreerre e 147
Presumption of fraudulent intention.................... e e 150
Fraud by mortgage .............ccceucinnn..... Whesienencereneesesenresrenserens ::(1)

Valid transfers ........c.oooeee oot et



v

I I S

- THELAW OF BENAMI TRANSACTION

Sham and Voluntary Transfers

| Fraudulent transfers under Insolvcncy LaW oo 156
Fraudulent Transfer................ et erserenrens eeeeeenersesessenensenennlons 1 ST
Transfer of property when amounts to an act of msolvency A57 .
Sham and bogus Sale.............. e s s 158
Voluntary transfers..:;‘..:...........,..t...............,...,,.'..;; ...... eveepereeniens 159

. Avoidance ofTransfer..‘ .......... eberereeniene ....... 159

- Avoidance of voluntary transfer....;.;........’...'.'.;....‘.., .............. o159
Turisdiction it fe e S 160
" Junsdrctxon 10 FEOPEN cuvvvrvvvsiennrsssssrnnsssagesanee ' 160

10.  Protection of Transfer before and in conszderatlon of mamage 165
11. Property Avallable to:redltors..........'..,'.w ............ eeeeveseenesivgerenress 16O
12. Procedure for filing appllcatlon..;............;Q......-.;....l; ................. 167
13. - Transfer within two years of pmssntatmn of petition ........ 169
14."  Transfer made more.than two years befire presentatlon .......... 170
15. Multlfanousness.......,......,.................................................; ....... 171
16. Res Judxcata sereberes st et re e aa s b erevnisessessesaienresrenenaar 171
17. Annulment of transfer ...l e, 171
1 8. Anrulment of adJudxcanon ..................................................... 172
19. - Proof............. ; .............. veenersieiessasssisnsesiessisesieisiasnsrsnantassnsainars 173§
- 20. A Right of APPEAL ..oovvoeeoeeeieesivnieensssian e Finsbeesennseeaseesens e 174 :
21.  Fraudulent preference............... e e everesrssaressssaseres 175
22. ' Effect of annulment of transfer ........... covciivveieirivivnnnns A.; ...... 175
*23. - Effect of setting asidea transfer.., ....... v veriarerseremies esnerns v.'.;..!....;.176 '
'24.  Avoidance of preference in certain Cases .....ovverversivenens rveeireeens 176
25 Annulment Section 54 ofT.,P. ACt .o ceeieeeseeee e iastesnenens 178 |
26. Judicial proceedmgs ...... 178
P YA €. 11 SR B SRR o178
28.  Inability to pay debts as they become U reseeesesees e 179 ‘
29. 82

What should the plaintiff prove.........cco. eeieeeniiinnieas eenreeenean 182

SRR

10.

Nl

THE LAW OF BENAMI TRANSACTION v

~ Fraudulent Preference and Onus of Proof

Fraudulent preference........ everesensisseresebesessasanastaassisese ceernenes 185
* Cases of fraudulent preference ..............- S reeinene 187
 Casé other'than of fraudulent preference..........._ ..... rencion B 188
Limitation for LIS E R JU SRR 191
Res-judicata......oovevesusruesass TSI ON & 2
Benami purchase in the name of wife and chlldren Burden :
* on whom lies eeereease st ssaes e 193
. Onus of proof. Requxrements ............... R 196
‘Acquisition in.the name of female memoers of the famlly ...... 200
Burden of provmg benami transactlon e 204
'Proofof Benam1 RO CARTR—. e timeesies e 215
‘Test of Benami Transaction
" House property_in the HAME OF WIfE wvvv. corssssereriscessrsssssmesssaseen: 219 '
Burden transaction between husband andwife ......seerinennes 220
Principles in case of ancient transaction allgged to be
Benami......ceu everesessenis R eovieee everueaeaesieensaessranensies 223
~ Evidence ofbenaml..........................;.... SRS 7 A &
Presumption in favour of person in who ‘e name property '
SEAMAS ..o ivrerereroreressssssesspessse st siessssisss 228
~ Maxim ex turp1 Causa Non aritur aCtion. .....eoeeees e -.....'..229
Presumption in benami....c...cow- reeeenes naiesees eerreneserninnnnnnsnr230
Mere susplcwn not enough.......... ereianen’ nareeiens ereenneeasbrrenes 231
Test of benami transaction ......... reravseesss inbenssieen reeerenees 237
* Test for the finding about the benamius... coeveeeeees SR 241
_ Principle governing benami transfer ...... e .250
Purchase money as test Of DERAM....coers weviverivnnnss s 254



R R Ny

BN~

THE LAW OF BENAMI TRANSACTION

Benaml Nature of Transaction

Ingredients for determmmg “benami™ nature of a transactlon ...... 261

Relationship of parties...............oocccooovoomoo 262
Possession of Property............cooooccooovo 266 -
CHAPTER.-1(]
Tax llablhty of the real owner of Shares Standmg
in the name of Registered Owner of Shares
Income fro  shares-Taxability ... 270
Father purchasin_, Shares in the name of wife and sons........... 274

Blank Transfer of Shares in Companies
and Bena‘mi Investments

Bank Transfer of shares in Compames........................:. 275

m . '

Burden of proof in Benami Transactlon

Denial of allotment of shares.... rerre s e e 27.9‘
Basic findings......co.cov T

......................................................................... 280
Lord Justice Knlgnt Bruce ..................... st 280
PLVY COUNCHL.ovrvveveerinssssnsenses oo oo 282
Initial burden ofproof......................-..,...:../ ....... S B 282

} Fmdmg of Allahbad High Court.......... SOEOE R 1 |

CHAPTER-13]
Practice & Proced are
Pleadings .......................................................... 284'
PIOPET DALY ..cococctvvvvrreeniinnneenesin coebeenes s 285
Impleadmg Of the parties..........coowwvvvr. oviveroveesrreooooo 285

B

THELAW OF BENAMI TRANSACTION Vi

Relief of deClaration ...........ocowessssivivsivvsssivnssssssssessssisssss s 287
Valuation QUESHON OF .........esveeeseeeeesesssesesivsseseseesesessssessrsss wrernri287
Court fees .......coovneeivnnennns I certs b s sbest st seaies 288
Ad valorem court-fee...........oowenerineeeeccene e serenen 289
- Consequential relief.........ccoovviiinilii 289
Consequential relief. NECESSIEY OF vveevrieeeeieersereeseseerncseensnne 290
- Duty of Court regerding consequentiabrelief.........cococvecvuiuinnes 290
Absence of averment in the plaint. Effect of........c.ccocoveeerenc. 29°
- Absence of averment in the written statement. Effect of )|
Contradlctory ‘wwmative pleas............ Crereeensensesnasesrenesresnias 292
Pleadings not clear and definite. Effect Of s 292
Amendment of the plain and written statement................ w293
Benami transaction Burden of Proof .................eseesssnsssessnnss 294
Best evidence to be given to establish the o) (- 295
Burden of proof and admission.................. eeeaes s 297
SHAMP dULY....ocecrrsnrrrins S O 297
ReS JUICALA ........vccersrrrrerrreereions ST T 298
Finding to be in the light of pleadmgs...v ...................... eorneninn 299
Power of the Court to issue process in executlon of decree. o
against the property of a defaulter............oueiscniniiininns w299
Attachment of the PrOPErty....cccvveveirunns . ................. 300
Is a flat in a tenant co-partnership housing society 1iable to
attachment and sale?.............. [ o301
Prayer of attachment When could not be acCepted.................;301

CHAPTER- 1/}
' Benaml and Trust

Benami transaction involving trust........, .................................. 303
‘Money decree against benamidar............. ccocoeriicincncn. eeesrsenes 304 .
~ Factors relevant for benami transactions .................................. 304

Nature of 2 benami transaction.............coceeeereevcssevesssnseseserennes 304



13,
14,

THE LAW OF BENAMI TRANSACTION

Property acqulred by. benamr whether could be treated as his

estate after death ............................. eresssanens e ———— 305
General rule .Whether real owner can set up his own trtle...i...306
Representatlon of true owner by Beniamidar’s son............... -.307
Distinction between a trustee and benamldar ...... vekbeerints ,-.' ........ 308
Attestation ................ L OO A SO 309
Illegal, purpose is not carried out 1n to execution. Effect of ..;..309
Doctrine of advancement......... et et ens st etns 310

Value of a property standing in the narae of the assesse*s

- wife. Whether could be included in the netWea’lth'pf the

assessee.......... R SO Lt ; 316

Slllt for Benanil Trahsa( ‘tion and
Legal requlremen'.s

1. Suif for declatation................. et i 324
2. COUIt fee.....coivrnninirenssissnsinsresnns o st oanpe e 324
3. Limitation .....cuvuueeeceeneriinesineioncrens weieveressssssssesiosens aieressins 325
R D ¥ e 0 = ST S 325
5. Payment of con$1deratlon possessmn over property and tltle
' deed ....mionnleniiinnninnnn peesieiosid i sonissnse ene 326
6. Essential of Benami Tmnsactlon ....... i e iriosseeertes e '....'...328 ‘
7. Rejudrcata...‘.,..................,...r._..!;._,.,..: ........... verrnrennereeiereen 3 29
8. " Benami ..................... S rserssresissesrane 529
9. . Benamidar,........... e, et eeviees et 332
10. - Nature of TAaNSACHON...cvtevvoerposs, ooy soseemosrsns. 333
11, Plea of Benami Transaction ................. .. eeerbenbenasite iireveseees .335
12. Proof of Benami Transaction .............. e S 337
13, BUFGEN OF PIOOF ... s rrrtreenn 339
4.

Presumption of law.................... Ceevereeen aeeas TSRS -

15,
16.
17.
18:
19. -
20.

N oM R WD -

' THE LAW OF BENAMI TRANSACTION ix
Relationship betweerr parties........; ......... e veeeresesnes 341
Purchasé in the name of son & w1fe...;., ............... rreensrannss : "T""342

| Doctrine ofAdvancement eeeererrianeenesaenns 343
Effect of Benam1 Pre-emptlon.......i....- ...... ereerenes eeereeenerenees 34}
Concuirent Fmdmg of Courts below.........j .............. e -..343

. Relmqurshment ...... s revere R .............. 344

(H\I’IPR 10[ ’
Transfer of Property and Benami Transactron ’v
Transfer by ostensible OWDer ......icocuvunnesce ........ 346 |
Ostensible owner...;r....t..t;,.' ................ s :::
ESSENHALS voveivirrermsvermerasssesersisnasiarssessrsseensasassssssisssaniseet e
Protection u/Section 41 T.P. I R -348 -
Entitlement of Protection, wWSection 41 T.P.A....coooivennnecuenns 349
Exceptron to general Rule 98 Protection ............coeee s 349
Fraudulent Transfer ..c...... ueemmemsssssssssenmssesssssses s z:?
INDEX .oovovivevevieeesssessesesesessanssesssssgéosmassssssiassssssnssasssssssasassssenss




