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INTRODUCTION AND GENERAL NOTE

The object of this legislation was twofold: first, to provide for what was in 1996 in
Ireland a new legal creature called “an enduring power™, a power of attorney which, with
certain exceptions, comes into force when it has been registered under s.10 of the Act, and
is not revoked by the donor’s subsequent mental incapacity; and secondly, to make certain
amendments to the law relating to powers of attorney generally.

It was not possible to create an instrument with the characteristics of an enduring power
prior to the commencement of the Act. The commonly understood power of attorney came
(and still comes) into effect on execution, and lasts (and continues to last) until death,
revocation or the onset of mental incapacity. The problem with the commonly known power
of attorney was (and is) that it ceases to have effect when the donor becomes mentally
incapable. Both the enduring power and the commonly known power of attorney cease on
the death of a donor.

Enduring powers are a phenomenon of the late twentieth century. They were introduced
in England and Wales by the Enduring Powers of Attorney Act 1995 (c. 29) and replaced
by Lasting Powers of Attorney when the Mental Capacity Act 2005, came into operation on
October 1, 2007, and are provided for in many other common law jurisdictions, for example,
in the United States of America, Canada, Australia and New Zealand. For those interested in
a detailed study of enduring powers, working papers or reports have been issued by the Law
Reform Commissions of, for example, Ontario, British Columbia, Australia, Manitoba and
Newfoundland, quite apart from the work which has been done by the UK Law Commission.
For a detailed discussion on enduring powers, see the Law Reform Commission’s Consultation
Paper on Law and the Elderly (CP23-2003) and its Consultation Paper and Report on
Vulnerable Adults and the Law (CP33-2005 and LRC Report 83-2006). The Government
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